BEFORE THE APPEALS BOARD
FOR THE
KANSAS DIVISION OF WORKERS COMPENSATION

JEWEL M. WHITE, JR.
Claimant
VS.

DUPACO PAINT, INC.
Respondent
AND

Docket No. 195,927

HARTFORD ACCIDENT & INDEMNITY
Insurance Carrier
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ORDER

The respondent and insurance carrier request review of the Order of Administrative
Law Judge John D. Clark entered in this proceeding on March 23, 1995.

ISSUES
The respondent and insurance carrier filed a motion requesting the Administrative
Law Judge to set aside an interlocutory order of a benefit review officer on the basis the
respondent and insurance carrier did not receive proper notice of the benefit review
conference.

FINDINGS OF FACT AND CONCLUSIONS OF LAw

After reviewing the entire record, the Appeals Board finds as follows:

At this juncture of the proceeding, the Appeals Board lacks jurisdiction to review the
Order of the Administrative Law Judge.

The jurisdiction of the Appeals Board to review preliminary hearing findings is
statutorily created by K.S.A. 44-534a. The statute provides the Appeals Board may review
those preliminary findings pertaining to the following: (1) whether the employee suffered
an accidental injury; (2) whether the injury arose out of and in the course of the employee's
employment; (3) whether notice was given or claim timely made; and (4) whether certain
defenses apply.



JEWEL M. WHITE, JR. 2 DOCKET NO. 195,927

Also, K.S.A. 44-551, as amended by S.B. 59 (1995), empowers the Appeals Board
to review orders of the administrative law judges where it is alleged they have exceeded
their jurisdiction and authority.

Because the issue presented here is not one enumerated in K.S.A. 44-534a, nor did
the Administrative Law Judge exceed his jurisdiction and authority in denying respondent's
request, the issue is not reviewable under either of the above statutes. Nothing herein is
intended to comment upon respondent's right to request a preliminary hearing to determine
claimant's entitlement to benefits.

WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
Order of Administrative Law Judge John D. Clark entered in this proceeding on March 23,
1995, remains in full force and effect and this review is dismissed.

IT IS SO ORDERED.

Dated this day of July, 1995.
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DISSENT

| respectfully dissent from the opinion of the maijority finding the Appeals Board to
be without jurisdiction to review the Order in question. | would find the Board has
jurisdiction pursuant to K.S.A. 44-551, as amended by S.B. 59 (1995). Because the
Benefit Review Officer was without jurisdiction to enter his Order of January 11, 1995, the
Administrative Law Judge exceeded his jurisdiction in affirming the Benefit Review Officer's
Order. The evidence shows that the respondent and insurance carrier were not given
notice of the benefit review conference. The Benefit Review Officer was not aware of that
fact when he entered his Order granting the relief requested by the claimant pursuant to
K.S.A. 44-5,111(e). The Administrative Law Judge should have found the Order of the
Benefit Review Officer to constitute a denial of due process to the respondent and
insurance carrier. By affirming the Benefit Review Officer's Order, the Administrative Law
Judge likewise denied respondent and insurance carrier their rights to a fair hearing and
due process of law. | would reverse and remand this matter to the Administrative Law
Judge for a full hearing on its merits.
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BOARD MEMBER

C: David H. Farris, Wichita, Kansas
Robert G. Martin, Wichita, Kansas
John D. Clark, Administrative Law Judge
David A. Shufelt, Acting Director



